6 


STATE  DOCUMENTS' 

JUN  24  1971 


STATE  OF  MONTANA 
REAL  ESTATE  COMMISSION 
REPORT  ON  EXAMINATION 
Fiscal  Year  Ended  June  30,  1970 


r 


^OHTAR^^STM^ 


UB15:^ 


Helena,  Wo^^ 


OFFICE  OF  THE  LEGISLATIVE  AUDITOR 

STATE  OF  MONTANA 
STATE   CAPITOL         •         HELENA 
.4 


"^  APR  2  8 


^76 


Monlana  Stale  Ubtary 


3  0864 


004  7533  7 


STATE  OF  MONTANA 
REAL  ESTATE  COMMISSION 
REPORT  ON  EXAMINATION 
Fiscal  Year  Ended  June  30,  1970 


a  2 


TABLE  OF  CONTENTS 

Page 

Appointive  and  Administrative  Officials  ili 

Summary  of  Recommendations  Iv 

Scope  of  Audit  and  Opinion  1 
Comments : 

General  3 

Accounting  System  and  Financial  Statements  A 

Control  Over  Cash:  5 

Deposit  of  Receipts  5 

Dishonored  Checks  7 

Restrictive  Endorsements  on  Checks  Received  8 

Payroll :  8 

Fees  Paid  to  Former  Commission  Chairman  8 

Moneys  Received  When  Acting  Upon  Behalf  of  Commission  12 

Employee  Time  Off  13 

Travel:  14 

Travel  Reimbursement  in  Excess  of  Necessary  Amount  14 

Fixed  Assets  15 

Disposition  of  Excess  Moneys  16 

Expenditure  Control:  18 

Appropriations  18 

Dual  Appropriation  Language  20 

Payment  for  Central  Services  21 

Lobbyist  Fees  23 

Real  Estate  Education  Foundation  Account  26 

Correspondence  Course  28 

Final  Comments  31 


-1- 


TABLE  OF  CONTENTS  (Continued) 


Financial  Statements:  Exhibit 


Page 


Balance  Sheet,  All  Funds,  June  30,  1970  A  32 

Statement  of  Changes  in  Fund  Balance, 
Fiscal  Year  Ended  June  30,  1970: 

All  Funds  B  33 

Federal  and  Private  Grant  Clearance  Fund  B-1  34 

Statement  of  Revenue,  All  Funds,  June  30,  1970        C  35 

Statement  of  Expenditures  and  Encumbrances 

Compared  With  Appropriations,  Earmarked  Revenue 

Fund,  Fiscal  Year  Ended  June  30,  1970  D  36 

Statement  of  Changes  in  General  Fixed  Assets  E  37 


-ii- 


APPOINTIVE  AND  ADMINISTRATIVE  OFFICIALS 

REAL  ESTATE  COMMISSION 
Commission  Members 

George  Lackman,  Commissioner  of  Agriculture, 
Chairman  of  the  Commission 

Frank  R.  Grady 

Arthur  Dickhoff 

James  H.  Burgess 

Curtis  Phipps 

Administrative  Officials 

George  J.  Schneller,  Executive  Secretary 


Missoula 

1972 

Great  Falls 

1973 

Butte 

197A 

Billings 

1975 

-111- 


SUMMARY  OF  RECOMMENDATIONS 


Page 


Insure  that  all  activities  under  the  commission's  control 

are  properly  included  in  the  state  accounting  system.  5 

Insure  that  the  needs  of  the  commission  are  adequately 
considered  in  the  formulation  of  the  standardized 
accounting  system.  5 

Make  more  frequent  deposits  in  the  state  treasury.  7 

Transfer  all  moneys  under  its  control  to  the  appropriate 

account  within  the  state  treasury.  7 

Deposit  all  moneys  collected  as  a  result  of  commission 

activities  in  the  state  treasury.  7 

Formally  control  and  account  for  all  dishonored  checks 

returned .  7 

Require  that  a  restrictive  endorsement  be  stamped  on  all 

checks  immediately  upon  receipt.  8 

Seek  legislation  to  amend  Section  66-1927(e),  R.C.M.  1947, 
to  obviate  the  necessity  of  compensating  ex  officio  members 
of  the  commission  for  official  duties  performed  on  behalf 
of  the  commission.  12 

Deposit  compensation  received  by  commission  members  or 
employees  for  the  performance  of  official  duties  in 
the  commission's  earmarked  revenue  account.  13 

Administer  employee  leave  in  accordance  with  Section  59- 

1001,  R.C.M.  1947.  14 

Annotate  the  leave  records  when  leave  is  taken  to  show 

the  period,  duration,  type,  and  approval  of  leave  taken.  14 

Reimburse  commission  members  for  the  cost  of  only  the  most 

direct  and  economical  means  of  travel  available.  15 

Implement  the  property  control  procedures  prescribed  in 

state  controller  Management  Memo  70-17.  15 

Seek  repeal  or  amendment  of  Section  66-1928,  R.C.M.  1947, 

at  the  next  legislative  session.  18 

Determine  the  amount  of  money  currently  held  in  excess  of 
$7,500  plus  budgetary  needs,  and  consult  with  the  attorney 
general  relative  to  the  disposition  of  the  excess  balance.  18 


-XV- 


SUMMARY  OF  RECOMMENDATIONS  (Continued) 


Include  in  future  budget  requests  all  expenses  necessary 
to  perforin  the  duties  associated  with  commission 
activities . 


Transfer  the  present  balance  in  the  foundation  account  to 
the  commission  account  in  the  Earmarked  Revenue  fund 
and  deposit  future  receipts  in  that  account. 

Establish  accountability  and  control  over  the  correspondence 
course  by  transferring  the  present  balance  to  the 
commission  account  in  the  Earmarked  Revenue  Fund  and 
depositing  future  receipts  in  that  account. 

Assign  the  duties  associated  with  the  correspondence 
course  to  a  qualified  individual  within  the  state. 


Page 


20 


Seek  legislation  to  repeal  the  unnecessarily  duplicative 
appropriation  language  contained  in  Section  66-1927 (e), 
R.C.M.  1947.  21 

Seek  legislation  to  repeal  the  language  in  Section  66- 
1927(e),  R.C.M.  1947,  requiring  allocation  of  fees  to 
the  General  Fund.  22 


26 


Enumerate  the  expenses  of  outside  professional  lobbyists 
in  future  budget  requests. 

Identify,  in  annual  reports,  those  amounts  expended  for 

outside  professional  lobbyists.  26 

Insure  that  lobbyists  engaged  by  the  commission  are 

licensed  in  accordance  with  law.  25 


28 


30 


30 


-V- 


MORRIS  L.  BRUSETT.  C  P.A. 
LEGISLATIVE  AUDITOR 


G.  DEAN  REED.  C  PA. 
DEPUTY  LEGISLATIVE  AUDITOR 


STATE    OF     MONTANA 

(§iixct  of  tl|^  '^egislattlie  ^itbttor 

STATE  CAPITOL 
HELENA.  MONTANA     59601 


The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

We  have  examined  the  balance  sheet  of  the  Montana  Real  Estate 
Commission  as  of  June  30,  1970,  and  the  related  statements  of  operations, 
as  set  forth  in  the  table  of  contents  of  this  report,  for  the  fiscal 
year  then  ended.   Our  examination  was  made  in  accordance  with  generally 
accepted  auditing  standards  and  accordingly,  included  such  tests  of  the 
accounting  records  and  such  other  auditing  procedures  as  we  considered 
necessary  in  the  circumstances. 

The  financial  statements  have  been  prepared  on  the  cash  basis  of 
accounting  and  do  not  show  financial  position  or  operating  results  as 
do  statements  prepared  on  the  modified  accrual  basis  in  accordance  with 
generally  accepted  accounting  principles  applicable  to  governmental  units. 

The  Real  Estate  Commission  does  not  maintain  a  general  ledger,  utilize 
the  double  entry  system  of  accounting,  or  prepare  comprehensive  annual 
financial  statements.   Accordingly,  the  accompanying  financial  statements 
have  been  prepared  primarily  from  the  state  controller's  centralized 
records  and  detail  records  maintained  by  the  commission. 

Unrecorded  and  not  reported  on  the  accompanying  financial  statements 
as  of  June  30,  1970,  are  accounts  under  the  control  of  the  Real  Estate 
Commission  which  had  a  combined  cash  balance  of  $13,505  on  June  30,  1970. 
These  accounts,  referred  to  as  the  foundation  education  account  and  the 
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correspondence  course  account,  also  had  receipts  and  expenditures  during 
fiscal  year  1969-70  of  $8,270  and  $14,222,  respectively,  none  of  which 
were  recorded  in  the  commission's  accounts.   Also  unrecorded  as  of  June  30, 
1970,  was  cash  on  hand  in  the  amount  of  $1,279. 

In  our  opinion,  subject  to  the  exceptions  described  in  the  preceding 
paragraphs,  the  accompanying  financial  statements  present  fairly  the 
financial  position  of  the  Real  Estate  Commission  as  of  June  30,  1970, 
and  the  results  of  its  operations  for  the  year  then  ended,  in  conformity 
with  generally  accepted  governmental  accounting  principles  applied  on  a 
basis  consistent  with  that  of  the  preceding  year. 

We  submit  the  financial  statements  listed  in  the  preceding  table 
of  contents  together  with  the  following  comments. 
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COMMENTS 
GENERAL 

The  Office  of  the  Real  Estate  Commissioner  was  originally  created  in 
1921  as  a  function  of  the  commissioner  of  insurance  of  the  State  Auditor's 
Office.   The  main  responsibility  of  the  commissioner  was  to  license  real 
estate  brokers  and  formulate  reasonable  rules  and  regulations  governing 
the  granting  and  suspension  of  real  estate  broker  licenses.   In  1925  the 
administration  of  the  existing  regulatory  function  was  transferred  to  the 
commissioner  of  agriculture  of  the  State  Department  of  Agriculture. 

In  1963  the  commissioner  was  replaced  by  a  separate  agency  called 
the  Real  Estate  Commission,  for  which  the  commissioner  of  agriculture 
serves  as  chairman. 

Since  1963  the  function  of  the  commission  has  been  refined  in  Chapter 
19  of  Title  66,  R.C.M.  1947,  to  provide  for  the  application,  qualifications, 
bonding,  licensing,  supervision,  and  regulation  of  real  estate  borkers  and 
real  estate  salesmen.   The  commission  is  also  charged  with  administration 
of  the  Foreign  Land  Sales  Practices  Act.   This  act,  which  encompasses 
Section  67-2101  through  Section  67-2136,  R.C.M.  1947,  pertains  to  sub- 
divided lands  situated  in  Montana  and  offered  for  sale  or  lease  outside 
the  state  and  also  governs  the  registration  of  subdivided  lands  situated 
outside  of  Montana  which  are  offered  for  sale  or  disposition  within  Montana. 

The  commission  is  composed  of  the  commissioner  of  agriculture  and 
four  (4)  members  appointed  by  the  governor  for  four-year  terms.   Adminis- 
trative duties  are  performed  by  an  executive  secretary  and  small  staff. 
The  commission  members  receive,  in  addition  to  actual  and  necessary  expenses 
incurred,  $7.50  for  each  half  day  or  portion  thereof  spent  in  performance 
of  official  duties. 
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The  activities  of  the  commission  are  financed  through  appropriations 
from  the  commission's  account  in  the  Earmarked  Revenue  Fund.   Revenues 
received  by  the  commission  consist  primarily  of  examination  fees,  license 
renewal  fees,  change  of  address  and/or  business  location  fees,  all  of 
which  are  set  by  the  commission  within  limits  governed  by  law. 

As  of  June  30,  1970,  outstanding  licenses  issued  by  the  commission 
consisted  of  1,138  real  estate  broker  licenses  and  419  real  estate  sales- 
man licenses.   Licensing  examinations  are  conducted  by  the  commission  in 
Helena  on  a  bimonthly  basis  and  are  the  sole  means  by  which  one  can  obtain 
a  license  to  practice  as  a  real  estate  broker  or  salesman  in  Montana, 
ACCOUNTING  SYSTEM  AND  FINANCIAL  STATEMENTS 

The  commission  does  not  have  a  system  of  general  accounting  and 
financial  reporting  to  accurately  account  for  its  activities.   The  com- 
mission does  not  maintain  a  general  ledger,  the  basic  accounting  record 
of  any  business  or  governmental  agency,  nor  does  it  utilize  the  double 
entry  system,  the  only  generally  accepted  method  of  recording  accounting 
transactions.   The  commission  does  not  prepare  a  comprehensive  annual 
balance  sheet  or  trial  balance  to  show  the  assets,  obligations,  and  fund 
balances  over  which  it  has  control. 

In  our  opinion,  the  commission  needs  a  basic  accounting  system  that 
will  establish  control  over  its  financial  operations.   This  system  should 
incorporate  a  general  ledger  and  double  entry  system  of  accounts.   Such  a 
system  would  provide  a  meaningful  basis  for  the  preparation  of  accurate 
and  complete  financial  statements,  as  well  as  accurate  data  for  timely 
reconciliations . 

Based  upon  previous  recommendations  of  the  Office  of  the  Legislative 
Auditor,  the  state  controller  is  now  in  the  process  of  developing  a  stand- 
ardized statewide  accounting  system  incorporating  uniform  policies  and 
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procedures  for  the  accountability  of  moneys  and  other  assets  under  the 
control  of  state  agencies. 

RECOMMENDATION 

f/e  veoommend  that  the  aornmission  consult  with  the  state  aontroller 
to  insure  that: 

1.  All  activities  under  the  commission's  control  are 
properly  included  in  the  state  accounting  system. 

2.  The  needs  of  the  commission  are  adequately  considered 
in  the  formulation  of  the  standardized  accounting 
system. 

CONTROL  OVER  CASH 
Deposit  of  Receipts 

Among  the  statutes  governing  the  commission  is  a  provision  which 
requires  the  deposit  of  all  fees  collected  by  the  commission,  with  the 
state  treasurer.   This  statute  (Section  66-1927(e),  R.C.M.  1947)  provides 
that  deposits  be  made  with  the  state  treasurer  at  least  monthly. 

Our  review  of  the  commission's  cash  accounts  disclosed  that  as  a 
general  practice,  the  commission  has  been  making  deposits  in  the  treasury 
about  once  a  month,  except  during  the  months  of  November  and  December, 
when  deposits  are  sometimes  made  weekly.   As  a  result  of  this  practice, 
the  commission  often  has  relatively  large  sums  of  money  in  the  form  of 
checks  on  hand.   For  example,  during  the  period  January  29,  1971,  through 
February  24,  1971,  the  commission  accumulated  $2,498  before  making  a 
deposit.   Similarly,  on  June  30,  1970,  the  commission  had  $1,279  on  hand, 
which  was  not  deposited  in  the  state  treasury  until  July  7,  1970. 

Section  79-306,  R.C.M.  1947,  requires  the  daily  deposit  in  the  state 
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treasury  of  all  moneys  received  by  state  agencies.   While  the  daily  deposit 
of  moneys  may  be  impractical  in  certain  instances  and  unnecessary  in  other 
instances,  we  believe  deposits  should  be  made  as  frequently  as  is  necessary 
to  keep  the  amount  of  money  on  hand  to  a  minimum.   In  the  case  of  the 
commission,  where  cash  is  not  needed  in  the  day-to-day  operations,  deposits 
in  the  treasury  should  be  made  more  frequently,  perhaps  on  a  weekly  basis. 
This  would  serve  to  reduce  or  keep  at  a  minimum  the  amount  of  cash  on  hand 
and  would  insure  the  timely  investment  of  cash  resources. 

We  also  found  that  the  commission  maintains  some  of  its  moneys  in 
accounts  outside  of  the  treasury.   These  accounts,  which  are  separate  bank 
accounts  in  Missoula,  are  used  by  the  commission  to  account  for  moneys 
affiliated  with  a  correspondence  course  sponsored  by  the  commission  and 
a  real  estate  foundation  account  at  the  University  of  Montana.   The  re- 
ceipts and  expenditures  connected  with  these  accounts,  which  are  described 
in  greater  detail  in  following  sections  of  this  report,  are  not  deposited 
in  the  state  treasury  nor  accounted  for  on  the  state  accounting  records. 
On  June  30,  1970,  these  accounts  had  a  combined  balance  of  $13,505. 

Section  79-201,  R.C.M.  1947,  provides  that  the  state  treasurer  is 
to  receive  and  keep  all  moneys  belonging  to  the  state  and,  as  previously 
pointed  out.  Section  79-306  requires  the  deposit  of  all  moneys  into  the 
state  treasury.   The  intent  and  meaning  of  these  statutes  was  recently 
clarified  by  the  attorney  general  on  December  1,  1970,  through  the  issu- 
ance of  an  opinion  which  stated  that  all  moneys  received  or  collected 
from  any  source  whatsoever  by  state  agencies  must  be  deposited  in  the 
state  treasury. 

In  accordance  with  the  above  statutes,  we  believe  the  commission 
should  deposit  all  moneys  under  its  control  in  the  state  treasury. 
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RECOMMENDATION 

We  reoorrmend  that  the  commission: 

2.      Make  more  frequent    (at   least  weekly)  deposits  in 
the  state  treasury. 

2.  Transfer  all  moneys  under  its  control  to  the  appropriate 
account  within  the  state  treasury. 

3.  Hereafter  deposit  all  moneys  collected,   as  a  result 
of  commission  activities,   in  the  state  treasury. 

Dishonored  Checks 

Occasionally  checks  are  received  by  the  commission  and  deposited 
with  the  state  treasurer  but  refused  for  payment  by  the  banks  for  various 
reasons.   Normally,  these  checks  are  run  through  the  bank  clearing  houses 
a  second  time  by  the  treasurer.   Redepositing  of  initially  dishonored 
checks  frequently  results  in  subsequent  payment.   In  some  instances, 
however,  the  banks  consistently  refuse  to  pay  checks  for  various  reasons 
and,  as  a  result,  the  treasurer  returns  the  check  to  the  agency. 

Dishonored  checks  returned  to  the  commission  by  the  state  treasurer 
are  not  recorded  in  the  commission's  accounting  system  but  are  retained 
and  a  letter  is  written  to  the  drawer  requesting  a  valid  check  be  sent 
to  the  commission.     Immediately  upon  receipt  of  dishonored  checks,  an 
account  receivable  should  be  established  for  control  purposes  and  collection 
efforts  initiated. 

RECOMMENDATION 

We  recommend  that  the  commission  formally  control  and  account 

for  all  dishonored  checks  returned  to  them  by  the  state 

treasurer . 
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Restrictive  Endorsements  on  Checks  Received 

Good  business  practice  dictates  that  a  restrictive  endorsement  be 
placed  upon  all  checks  received  to  insure  against  unauthorized  negotiation. 

Current  practice  of  the  commission  is  that  a  restrictive  endorsement 
is  not  placed  on  the  checks  until  they  are  to  be  deposited  with  the  state 
treasurer  which,  as  previously  pointed  out,  is  often  about  30  days. 

RECOMMENDATION 

We  recommend  that  the  aommission  establish  a  standard  procedure 

of  requiring  that  a  restrictive  endorsement  he  stamped  on  all 

checks  immediately  upon  receipt. 

PAYROLL 

Fees  Paid  to  Commission  Chairman 

Section  66-192(a),  R.C.M.  1947,  enacted  in  1963  by  the  38th  Legis- 
lative Assembly,  provides  for  the  creation  of  the  Montana  Real  Estate 
Commission,  to  consist  of  the  commissioner  of  agriculture,  who  is  to 
act  as  chairman  of  the  commission,  and  four  members.   Subsection  (c)  of 
the  statute  allows  each  member  of  the  commission  to  receive  $7.50  as 
compensation  for  each  one-half  day  or  portion  thereof  actually  spent 
on  his  official  duties. 

Section  3-103,  R.C.M.  1947,  governing  the  State  Department  of  Agri- 
culture, provides  in  part  that  "...  the  commissioner  (of  agriculture) 
shall  receive  an  annual  salary  in  such  amount  as  may  be  specified  by  the 
legislative  assembly  in  the  appropriation  to  the  department  of  agricul- 
ture. ..."   Pursuant  to  this  statute,  each  appropriation  measure  for 
the  department  of  agriculture  has,  since  1963,  provided  for  a  line  item 
salary  to  be  paid  the  commissioner  of  agriculture.   For  example.  House 
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Bill  No.  524,  passed  by  the  1965  Legislative  Assembly,  included  the  pro- 
vision that  the  salary  for  the  head  of  the  department  of  agriculture 
shall  not  exceed  $10,000  for  each  year  of  the  biennium  (1965-67). 
Similarly,  Extraordinary  Session  House  Bill  No.  10,  passed  by  the  1967 
Legislative  Assembly,  included  the  following  provisions: 

"Section  4.   The  salary  for  the  administrator  of  each  agency, 
commission,  or  board  shall  be  determined  by  the  appointing 
authority  in  accordance  with  the  statutory  provisions  and, 
in  no  case,  shall  the  salary  determined  exceed  the  amounts 
set  out  in  this  act  for  a  specific  agency. 

"(6)  The  head  of  this  agency  (Department  of  Agriculture)  shall 
not  receive  a  salary  in  excess  of  $12,000  for  the  fiscal  year 
ending  June  30,  1968;  and  $12,000  for  the  fiscal  year  ending 
June  30,  1969." 

In  view  of  the  above  statutes,  the  commissioner  of  agriculture  is 
apparently  authorized  to  receive  compensation  from  two  sources;  namely, 
from  the  department  of  agriculture  and  from  the  real  estate  commission. 
For  example,  in  April  1963,  the  commission  authorized  the  commissioner 
of  agriculture  to  receive  payment  of  $7.50  for  each  half -day  or  portion 
thereof  for  his  services  as  acting  executive  secretary  to  the  commission. 
In  October  1963,  the  commission  again  authorized  the  commissioner  of 
agriculture  to  be  compensated  at  the  rate  of  $7.50  per  half -day  or  portion 
thereof  for  the  actual  time  he  spends  in  real  estate  matters  pertaining 
to  the  commission. 

While  the  present  commissioner  of  agriculture  has  not  received 
payments  from  the  real  estate  commission,  the  previous  commissioner  did 
receive  such  payments  even  though  he  was  already  being  compensated  as 
chief  administrative  officer  of  the  department  of  agriculture.   The  amounts 
paid  the  commissioner  in  the  1967  and  1969  biennium  were  as  follows: 
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MONTANA  REAL  ESTATE  COMMISSION 
COMPENSATION  PAID  COMMISSIONERS  OF  AGRICULTURE 
FOR  DUTIES  AS  COMMISSIONER  OF  AGRICULTURE 
AND  CHAIRMAN  OF  THE  COMMISSION 

1967  and  1969  Biennium 

1965-66   1966-67   1967-68   1968-69   Total 


Salary  as  Commissioner  of 

Agriculture: 

Former  commissioner 
Current  commissioner 

Compensation  from  commission 
"for  time  he  spends  in  real 
estate  matters  pertaining  to 
the  commission": 

at  $127.50  per  month 
at  $300.00  per  month 


$10,000   $10,000   $10,000   $  7,500  $37,500 

3,000    3,000 


510 


Compensation  from  commission 

for  assuming  "the  duties  of 

the  executive  secretary  until 

a  suitable  replacement  is 

hired"  to  be  compensated: 

at  $275  per  month  550 

as  he  sees  fit  ($300  per  month)  — 

Compensation  from  the  commission 
"for  his  activities  as  the 
chairman" 

at  $200  per  month  — 


1,530 


1,147 
300 


3,187 
1,200    1,500 


600 


550 
600 


1,000    1.000 


Total  Compensation 


$11,060   $11,530   $12,047   $12,700  $47.337 


In  both  bienniums,  as  shown  above,  the  commissioner  received  compen- 
sation in  excess  of  that  provided  as  salary  by  the  department  of  agriculture. 
Because  of  this  and  the  fact  that  the  commissioner  was  serving  as  an  ex 
officio  member  of  the  real  estate  commission,  we  requested  an  opinion  from 
the  attorney  general.   We  asked  the  attorney  general  whether  there  was 
authority  within  the  statutes  to  allow  the  commissioner  of  agriculture 
to  receive  compensation  from  the  commission  for  his  duties  in  relation 
to  the  commission  and,  if  so,  was  it  legally  appropriate  and  proper  for 
the  commissioner  of  agriculture  to  receive  compensation  in  excess  of  that 
allowed  in  the  1965  and  1967  appropriation  acts. 
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On  May  14,  1971,  the  attorney  general  advised  us  that  it  was  legally 
permissible  for  the  commissioner  of  agriculture  to  receive  compensation 
from  both  the  department  of  agriculture  and  from  the  real  estate  commission. 
He  based  his  opinion  on  the  fact  that  the  legislature  had  separately  ap- 
proved the  appropriation  measures  for  the  department  of  agriculture  and 
the  Real  Estate  Act  which  provided  for  the  compensation  of  the  real 
estate  commission  members. 

While  we  recognize  that  the  payment  of  compensation  from  two  sources 
is  apparently  within  the  parameters  of  law,  we  nevertheless  question  the 
propriety  of  such  action.   Besides  being  an  ex  officio  member  of  the  real 
estate  commission,  the  commissioner  of  agriculture  is  also,  by  virtue  of 
his  office,  an  ex  officio  member  of  the  Agriculture  and  Livestock  Council, 
the  Soil  Conservation  Committee,  and  the  State  Board  of  Hail  Insurance. 
As  an  ex  officio  member  of  these  three  boards,  however,  the  commissioner 
of  agriculture  does  not  receive  any  compensation.   Thus  the  real  estate 
commission  is  conspicuously  different  from  other  similar  organizations, 
including  the  board  of  education,  the  land  board,  and  the  board  of  review, 
and  others,  in  which  the  ex  officio  members  receive  no  compensation  other 
than  that  due  them  by  reason  of  their  primary  position. 

Since  ex  officio  members  of  boards,  commissions,  and  the  like,  occupy 
that  position  as  a  result  of  their  primary  office,  for  which  they  are 
normally  compensated  on  a  full-time  basis,  we  believe  ex  officio  members 
should  not  be  paid  for  those  duties  associated  with  their  ex  officio 
functions.   To  do  so  results,  in  our  opinion,  in  dual  compensation, 
i.e.,  being  compensated  twice  for  the  same  time  period,  in  which  case 
one  or  both  of  the  employing  agencies  are  not  receiving  an  equitable 
return  for  the  compensation  paid.   To  overcome  this,  we  believe  members 
of  the  commission  serving  in  an  ex  officio  capacity  should  not  be  paid 
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compensation  for  the  performance  of  their  ex  officio  duties.   If  they 
are  paid  such  compensation,  we  believe  the  amounts  received  should  be 
paid  to  their  primary  agency  or  the  ex  officio  member's  primary  salary 
should  be  adjusted  to  reflect  the  time  away  from  primary  duties.   In  any 
event,  we  believe  that  ex  officio  members  of  the  commission  should  not 
receive  dual  compensation. 

RECOMMENDATION 

We  vecoTtmend  that  the  aommission  seek  legislation  to  amend 
Section  66-1927 (a) ,   R.C.M.    1947,    to  obviate  the  necessity 
of  compensating  ex  officio  member's  of  the  commission  for 
official  duties  performed  on  behalf  of  the  commission. 

Moneys  Received  When  Acting  Upon  Behalf  of  the  Commission 

The  executive  secretary  of  the  commission  was  recently  subpoenaed 
to  testify  as  a  witness  in  a  court  case  in  Bozeman.   The  case  concerned 
certain  regulations  of  the  commission  pertaining  to  commissions  paid  to 
licensed  brokers  and  salesmen.   As  a  result  of  this  subpoena  and  his 
appearance  as  a  witness,  the  employee  received  compensation  in  the  amount 
of  $2A  from  the  defense  attorney  for  services  rendered.   The  employee 
informed  the  commission  of  the  payment  at  a  subsequent  commission  meeting, 
and  the  commission  minutes  indicate  the  commission  advised  him  to  retain 
the  money.   The  commission  records  indicated  that  no  annual  leave  was 
taken  by  the  employee,  nor  was  a  travel  claim  filed.   Since  the  employee's 
appearance  in  court  was  in  conjunction  with  the  performance  of  his  normal 
duties,  we  believe  that  the  employee  should  have  been  reimbursed  for 
travel  and  per  diem  expenses,  if  any,  and  that  the  extra  compensation 
for  performance  of  duties  associated  with  his  position  should  have  been 
paid  to  the  commission. 
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RECOMmi^DATION 

fv'e  reaorrmend  that  future  compensation  payments  veoeived  by 
commission  members  or  employees  for  the  performance  of 
official  duties  be  paid  to  the  commission  and  deposited 
in  the  commission  's  earmarked  revenue  account. 

Employee  Time  Off 

Section  59-1001,  R.C.M.  1947,  provides  that  employees  who  have  been 
in  continuous  employment  for  a  period  of  one  year  are  entitled  to  vacation 
leave  with  pay . 

During  the  course  of  our  examination  of  the  commission,  we  observed 
several  instances  where  employees  with  less  than  one  year  of  continuous 
employment  were  permitted  to  take  time  off  during  duty  hours  with  full 
pay.   In  particular,  two  employees  having  continuous  employment  periods 
of  8-1/2  months  and  5  months  respectively,  were  allowed  to  take  time  off 
ranging  from  one  hour  to  one  week. 

We  also  observed  that  the  absence  of  employees  was  not  annotated  in 
the  time  and  leave  records  maintained  by  the  commission.   Just  as  time 
and  leave  records  are  the  basic  support  for  the  computation  and  payment 
of  employee  salaries,  accurate  and  current  leave  records  are  necessary 
to  control  the  accrual  of  leave,  provide  a  historical  record  of  employee 
use  of  leave,  and  prevent  potential  misunderstandings  as  to  the  amount 
of  leave  available  at  any  given  time.   Absences  from  duty  should  be 
authorized  and  properly  documented  and  accounted  for  in  the  commission 
records.   This  is  not  presently  the  case  insofar  as  the  commission  is 
concerned. 
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RECOMMEWATION 

We  recommend  that  the  commission: 

2.      Administer  leave  in  accordance  with  Section  59-10G2, 
R.C.M.    1947 J   by  withholding  vacation  leave  until 
continuous  employment  of  one  year  has  been  completed. 
2.      Annotate  the   leave  records  when  leave  is  taken  to 
show  the  period,   duration,    type,   and  approval  of 
leave  taken. 

TRAVEL 

Travel  Reimbursement  in  Excess  of  Necessary  Amount 

While  existing  statutes  provide  that  commission  members  can  be 
reimbursed  for  actual  and  necessary  expenses  incurred  in  their  performance 
of  official  commission  duties,  we  noted  an  opportunity  where  the  com- 
mission could  reduce  travel  expenses. 

Section  59-801,  R.C.M.  1947,  provides  that  travel  of  state  officials 
and  employees  should  be  accomplished  by  the  most  economical  mode  of  trans- 
portation available.   We  believe  this  statute  is  particularly  appropriate 
when  traveling  great  distances  and  airline  transportation  is  available, 
but  the  traveler  elects  to  travel  by  private  vehicle  on  a  mileage  basis. 
In  such  instances  we  believe  the  reimbursable  amount  allowed  should  be 
the  lesser  of  the  airline  cost  or  the  milage  cost. 

In  this  regard,  we  noted  that  travel  reimbursement  for  mileage  to 
and  from  a  recent  convention  in  Seattle  amounted  to  $125.46  (1,394  miles 
@  9c  per  mile) ,  while  the  same  trip  cost  by  airline  would  have  been  about 
$76  plus  limousine.   We  believe  a  policy  of  reimbursing  only  the  most 
direct  and  economical  means  of  transportation  would  serve  as  an  induce- 
ment to  use  the  most  economical  means  of  travel  and  would  reduce  travel 


-14- 


costs.   Regulations  to  be  followed  in  this  area  have  been  prescribed  by 
the  state  controller  in  Management  Memo  No.  70-22.   We  believe  these 
regulations  are  appropriate  for  the  commission. 

RECOMMENDATION 

We  recommend  that  the  commission  reimburse  members  for  the  cost 

of  only  the  most  direct  and  economical  means  of  travel  available 

in  accordance  with  Management  Memo  No.    70-22. 

FIXED  ASSETS 

The  commission  has  not  adequately  accounted  for  fixed  assets  under 
its  control.   Control  and  subsidiary  accounts  for  fixed  assets  have  not 
been  maintained.   Assets  have  not  been  properly  valued,  periodic  inventories 
have  not  been  taken,  and  additions  and  deletions  have  not  been  properly 
recognized.   While  the  accompanying  financial  statements  show  a  fixed 
asset  balance  of  $3,529,  almost  one-third  of  the  balance  is  valued  on 
the  basis  of  commission  estimates. 

The  state  controller,  in  Management  Memo  No.  70-17,  has  issued 
preliminary  instructions  relating  to  property  control  procedures  to  be 
implemented  by  all  state  agencies.   These  procedures  include  the  require- 
ment for  an  annual  inventory,  proper  valuation,  and  the  recording  of 
fixed  asset  transactions. 

RECOMMENDATION 

We  recommend  that  the  commission  implement  the  property  control 

procedures  prescribed  in  state  controller  Management  Memo 

No.    70-17. 
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DISPOSITION  OF  EXCESS  MONEYS 

Section  66-1928,  R.C.M.  1947,  places  a  dollar  limitation  on  the  amount 
of  moneys  which  the  commission  may  accumulate.   Since  the  enactment  of  the 
present  real  estate  laws  in  1963,  that  limitation  has  been  $7,500.   The 
statute  provides,  in  essence,  that  the  balance  in  excess  of  $7,500  in  the 
commission's  earmarked  revenue  account  on  December  31  of  each  year  must  be 
transferred  to  the  General  Fund,  where  it  becomes  available  for  general 
government  use.   During  the  period  July  1,  1963,  through  June  30,  1967, 
a  total  of  $7,504  was  transferred  to  the  General  Fund  pursuant  to  the 
statutory  requirement.   Since  1967,  no  transfers  have  been  made  to  the 
General  Fund.   Our  inquiry  into  the  reasons  for  this  disclosed  the  follow- 
ing circumstances. 

During  the  course  of  the  year,  expenditures  by  the  commission  are 
relatively  static,  averaging  $3,557  per  month  during  1969-70.   Collections 
are  also  static  except  in  November  and  December,  when  revenues  from  license 
renewals  are  received.   During  these  two  months  collections  during  1969-70 
were  $15,655  and  $16,745  respectively,  whereas  revenues  averaged  $1,265 
per  month  during  the  remainder  of  the  year.   In  summary,  expenditures 
remain  at  about  the  same  level  during  the  year  while  collections  peak 
at  year-end.   Considering  the  amounts  involved,  it  is  obvious  that  if 
the  commission  is  limited  to  carrying  over  only  $7,500  at  December  31, 
it  would  soon  be  out  of  money,  as  illustrated  by  the  following  table: 
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MONTANA  REAL  ESTATE  COMMISSION 
HYPOTHETICAL  EXAMPLE  ILLUSTRATING  IMPACT 
OF  SECTION  66-1928,  R.C.M.  1947 

Balance  Carried  Forward  on  January  1  $  7,500 

Add:     Collections,  January,  February,  and 

March  at  average  rate  of  $1,265  per  month.  3,795 

Deduct:   Expenditures,  January,  February  and 

March  at  average  rate  of  $3,557  per  month.  10»671 

Balance  Available  to  Commission  After  Three 

Months  of  Operation  $   "^T 

To  prevent  the  above  from  happening,  we  were  informed  the  commission 
consulted  with  state  fiscal  officers  in  1967  and  concluded  that  the  re- 
quirements of  Section  66-1928,  R.C.M.  1947,  could  be  avoided  by  depositing 
revenues  into  accounts  other  than  the  earmarked  revenue  account.   Accord- 
ingly, the  commission  established  several  other  accounts  into  which  most 
collections  are  deposited,  and  from  which  periodic  transfers  are  made  to 
the  earmarked  revenue  account.   This  technique  insures  that  the  balance 
on  December  31  does  not  exceed  the  statutory  limitation  of  $7,500,  and 
that  sufficient  money  will  be  available  after  December  31. 

We  believe  more  constructive  measures  should  have  been  taken  to 
resolve  the  problem.   The  statute  requiring  the  transfer  of  excess  moneys 
to  the  General  Fund  was  enacted  in  1963  and,  as  early  as  1964,  the  com- 
mission was  aware  of  the  problems  which  it  posed.   In  our  opinion,  the 
commission  should  have  proposed  legislation  at  that  time  to  eliminate 
or  amend  the  restrictive  statute. 

The  Legislative  Assembly  has  consistently  appropriated  moneys  to 
the  commission  in  excess  of  $7,500  for  each  year  of  operation.   The 
appropriation  for  fiscal  year  1969-70,  for  example,  was  $47,900.   This 
is  an  indication  that  the  current  intent  of  the  legislature  is  not  to 
limit  the  commission  to  the  $7,500  carryover  limitation  at  December  31. 
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We  believe  the  commission  should,  at  the  next  opportunity,  seek  an 
amendment  of  Section  66-1928,  R.C.M.  1947,  to  repeal  or  revise  the  $7,500 
carryover  limitation.   In  the  meantime,  we  believe  the  commission  should 
determine  the  extent  to  which  all  the  moneys  presently  available  to  the 
commission  are  in  excess  of  the  $7,500  set  by  law  plus  those  amounts  neces- 
sary to  meet  budgeted  expenses.   Upon  making  this  determination,  we  believe 
the  commission  should  consult  with  the  attorney  general  as  to  the  require- 
ments of  law  pertaining  to  the  disposition  of  the  excess  money. 

RECOMMENDATION 

We  recommend  that  the  aommission: 

1.  Seek  repeal  or  amendment  of  Section  66-1928,   R.C.M. 
1947,   at  the  convening  of  the  next   legislative  session. 

2.  Determine  the  amount  of  money  currently  held  by  the 
commission  in  excess  of  $7,500  plus  its  budgetary 
needs  and  consult  with  the  attorney  general  relative 
to  the  disposition  of  the  excess  balance. 

EXPENDITURE  CONTROL 
Appropriations 

Language  contained  in  the  house  bills  appropriating  moneys  for  operation 
of  the  commission  defines  "operation"  as  all  expenditures  for  personal  serv- 
ices and  all  ordinary  and  necessary  expenditures  for  the  operation  of  the 
agency.   The  language  has  also  provided  that  the  appropriations  contained  in 
the  acts  are  intended  to  provide  for  only  necessary  and  ordinary  expenditures. 

For  the  period  July  1,  1963,  to  June  30,  1967,  the  legislature  appro- 
priated moneys  to  the  commission  for  operation  in  unspecified  amounts  neces- 
sary to  pay  all  legal  and  necessary  claims.   Beginning  with  the  1969  biennium, 
the  appropriations  for  the  commission  have  been  made  in  specific  dollar  amounts. 
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Conimission  expenditures  for  operation  are  made  from  three  accounts — 
the  commission's  treasury  fund  account  in  the  Earmarked  Revenue  Fund,  a 
non-treasury  account  known  as  the  "foundation  account,"  and  another  non- 
treasury  account  called  the  fundamentals  course  account.  Normal  daily 
administrative  costs  are  charged  to  the  earmarked  revenue  account; 
educational  and  research  costs  are  charged  to  the  foundation  account; 
and  expenses  of  operating  the  commission  correspondence  course  are  charged 
to  the  fundamentals  course  account.   Of  the  three  accounts,  only  the  ear- 
marked revenue  account  is  a  state  treasury  account,  presently  subject  to 
state  administrative  and  appropriation  controls.   The  foundation  and 
fundamentals  course  accounts  are  not  maintained  in  the  state  treasury 
and  therefore  are  not  subject  to  the  routine  state  administrative  and 
appropriation  spending  controls. 

The  following  schedule  presents  a  comparison  of  the  commission's 
appropriations  and  expenditures  for  the  past  three  fiscal  years. 

REAL  ESTATE  COMMISSION 
SCHEDULE  COMPARING  APPROPRIATIONS  TO  TOTAL  EXPENDITURES 
1969  Biennium  and  Fiscal  Year  1969-70 


1969  Biennium     FY  1969-70 


Expenditures : 

Earmarked  Revenue  Account 
Foundation  Account 
Fundamentals  Course  Account 

Total  Expenditures 

Less:   Appropriation 

Expenditures  in  Excess  of  Appropriations 


Although  expenditures  charged  to  the  earmarked  revenue  account  do 
not  in  themselves  exceed  the  commission  appropriation,  the  combined  total 


$  85,131 

$42,682 

8,202 

6,502 

11,242 

7,803 

104,575 

56,987 

87,789 

47,900 

$  16,786 

$  9,087 
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of  expenditures  from  all  three  accounts  during  the  1969  biennium  and 
fiscal  year  1969-70  clearly  exceeded  the  appropriation  for  those  years, 
as  depicted  in  the  preceding  schedule. 

We  believe  that  it  is  the  intent  of  the  legislature  in  appropriat- 
ing specific  amounts  for  the  operation  of  a  state  agency  for  what  agency 
to  operate  within  the  confines  of  such  appropriation.   In  the  case  of 
the  commission,  as  previously  pointed  out,  an  amount  in  excess  of  that 
appropriated  was  expended  during  the  last  three  fiscal  years  for  activi- 
ties which  are  apparently  within  the  purview  of  the  commission's  authority. 
Since  this  is  the  case,  we  believe  all  expenditures  associated  with  the 
official  activities  of  the  commission  should  be  made  from  moneys  appro- 
priated to  the  commission.   Besides  being  in  conformance  with  appropria- 
tions legislation,  accounting  for  expenditures  in  this  manner  would  assure 
proper  recognition  of  all  commission  activities  and  expenditures. 

EECOMMENDATION 

We  veaommend  that  the  aommi-ss'ton  tnolude  in  -its  future  budget 
requests,    through  the  state  budget  director  and  the  governor, 
all  expenses  necessary  to  perform  the  duties  associated  with 
commission  activities. 

Dual  Appropriation  Language 

One  of  the  statutes  governing  the  operations  of  the  commission 
(Section  66-1927(e),  R.C.M.  1947)  provides  that  fees  collected  by  the 
commission  are  to  be  deposited  in  the  commission's  earmarked  revenue 
account  and  that  these  moneys  are  "...  hereby  appropriated  for  the 
purposes  of  carrying  out  the  provisions  of  (the)  act." 

As  is  the  case  with  most  agencies,  similar  language  is  contained  in 
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each  biennial  appropriation  act  approved  by  the  Legislative  Assembly. 
For  an  example,  the  1969  biennial  appropriation  act  for  the  commission 
contained  language  to  the  effect  that  it  was  an  act  to  appropriate  moneys 
to  the  commission.   However,  the  act  also  contained  language  stating 
that  "the  appropriations  contained  in  this  act  are  intended  \.o   provide 
only  necessary  and  ordinary  expenditures  .  .  .  ." 

We  believe  the  language  in  Secfion  66-1927 (e),  R.C.M.  1947,  and 
the  biennial  appropriations  is  unnecessarily  duplicative  and  could  result 
in  a  conflict  at  some  future  time  as  to  which  appropriation  language 
takes  precedence.   Consequently,  we  believe  the  commission  should,  at 
the  next  opportunity,  seek  legislative  action  to  repeal  the  above  re- 
ferenced language  contained  in  Section  66-1927 (e),  R.C.M.  1947. 

RECOMMENDATION 

We  recommend  that  the  commission  seek  legislative  action  to 

repeal  the  unnecessarily  duplicative  appropriation  language 

contained  in  Section  66-1927 (e)^   R.C.M.    1947. 

Payments  for  Central  Services 

Various  provisions  of  law  require  the  commission  to  deposit  a  certain 
percentage  of  its  collections  in  the  General  Fund.   For  example,  5%  of 
the  examination  fees  collected  and  12-1/2%  of  all  other  fees  is  required 
to  be  deposited  in  the  General  Fund.   The  requirements  for  this  action 
are  expressed  in  Section  66-1927(e),  R.C.M.  1947,  which  specifically 
states  that  the  deposit  in  the  General  Fund  is  to  be  made  "...  to 
reimburse  the  state  for  its  administrative  costs  in  administering  this 
act."  Pursuant  to  the  requirements  of  this  statute,  the  commission  has 
periodically  transferred  amounts  to  the  General  Fund.   For  example. 
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during  1969-70,  the  commission  deposited  $5,371  in  the  General  Fund. 

In  1969,  the  Legislative  Assembly  enacted  the  Pro  Rata  plan  (Chap- 
ter 11,  Laws  of  1969)  which  applies  to  all  agencies  which  operate  with 
non-general  fund  moneys.   The  intent  of  the  pro  rata  plan  is  that  it 
provides  for  the  reimbursement  to  the  General  Fund  for  the  costs  of 
central  administrative  services.   The  pro  rata  plan  is  different  from 
Section  66-1927(e),  R.C.M.  1947,  in  that  it  covers  all  agencies,  not 
just  the  commission,  and  the  pro  rata  charges  are  based  upon  uniform 
criteria  which  is  related  to  the  actual  services  provided  by  the  central 
administrative  agencies.   In  contrast,  the  percentages  established  by 
Section  66-1927(e),  R.C.M.  1947,  are  arbitrary  and  are  not  directly 
related  to  benefits  derived. 

Because  the  pro  rata  plan  applies  to  the  commission  as  well  as  other 
agencies,  pro  rata  charges  of  $698  were  assessed  the  commission  in 
1969-70.   Since  the  commission  had  already  paid  $5,371  to  the  General 
Fund  under  Section  66-1927 (e),  the  commission  was  granted  relief  from 
the  pro  rata  charges  by  the  State  Board  of  Review. 

Although  the  commission's  payment  to  the  General  Fund  would  have 
been  significantly  less  under  pro  rata  than  it  was  under  Section  66- 
1927(e),  we  believe  the  charges  under  pro  rata  are  more  equitable  and 
realistic  in  terms  of  services  provided.  Furthermore,  payment  of  pro 
rata  charges  by  the  commission  would  provide  a  greater  degree  of  con- 
sistency and  uniformity  among  state  agencies. 

RECOMMEWATION 

We  reoommend  that  the  aommission  propose   legislation  at  the  next 
opportunity  to  repeal  the   language  in  Section  66-1927 (e) ,   R.C.M. 
1947^   requiring  the  arbitrary  allocation  of  fees  to  the  General 
Fund  as  reimbursement  for  central  administrative  services. 
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Lobbyist  Fees 

During  the  past  two  legislative  sessions  the  commission  has  hired 
lobbyists  to  represent  the  commission  in  matters  of  interest  before  the 
Legislative  Assembly.   For  example,  on  January  9,  1969,  a  lobbyist  was 
formally  engaged  by  the  commission.   The  commission  minutes  on  that  date 
state  that  the  individual  "...  was  officially  engaged  as  a  lobbyist 
for  the  Montana  Real  Estate  Commission."   Subsequent  to  that  meeting, 
the  individual  engaged  as  a  lobbyist  periodically  reported  back  to  the 
commission,  particularly  on  the  progress  of  his  efforts  relative  to  bills 
pertaining  to  real  estate  matters.   On  March  13,  1969,  the  lobbyist 
presented  the  commission  with  a  claim  for  payment  of  $2,500,  which  stated 
that  the  claim  was  "For  professional  services  for  lobbying  Senate  Bills 
No.  38  and  115  during  the  1969  Montana  Legislative  Assembly."  The 
commission  processed  the  claim  and  the  fee  was  paid. 

A  similar  situation  evolved  in  1971.   The  commission  minutes  for 
February  2,  1971,  show  that  the  commission  employed  "...  an  attorney 
to  watch  the  legislative  session  for  the  Montana  Real  Estate  Commission." 
During  this  meeting  and  during  subsequent  meetings  the  lobbyist  reported 
on  his  efforts  for  the  commission.   On  March  18,  1971,  the  lobbyist 
reported  that  "  .  .  .  HB  567  was  killed  through  his  efforts."  During 
the  same  meeting  a  motion  was  approved  to  pay  the  lobbyist  "...  for 
his  services  in  representing  the  commission  at  the  42nd  Legislative 
Assembly."  In  this  regard,  the  commission  received  a  bill  from  the 
lobbyist  annotated  "1971  Legislative  Session  $2,500.00."  This  invoice 
was  paid  by  state  warrant  on  March  31,  1971. 

With  respect  to  each  of  the  foregoing  instances,  we  reviewed  the 
secretary  of  state's  records  on  lobbyists  and  found  that  one  of  the 
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individuals  had  registered  as  a  lobbyist  for  the  commission  during  the 
1969  legislative  session.   However,  no  one  was  registered  as  a  lobbyist 
for  the  commission  during  the  1971  legislative  sessions,  although  both 
individuals  were  registered  as  lobbyists  for  other  non-state  organizations. 

Section  43-804,  R.C.M.  1947,  requires  the  formal  registration  of 
lobbyists  and  principals  employing  lobbyists.  Section  43-802  defines 
lobbying,  lobbyist,  and  principal,  and  in  reviewing  these  definitions  it 
appeared  reasonable,  in  our  opinion,  to  conclude  that  the  individuals 
hired  as  lobbyists  by  the  commission  were,  in  fact,  lobbyists  engaged 
in  lobbying  for  the  commission. 

In  both  instances  state  moneys  were  used  to  compensate  private 
individuals  for  their  efforts  in  lobbying  matters  before  the  Legislative 
Assembly.   Because  we  could  find  no  precedent  allowing  a  state  agency 
to  use  its  financial  resources  for  such  purposes,  we  concluded  there 
could  be  a  question  of  legal  propriety.   We  also  envisioned  that  a 
philosophical  question  could  exist  with  respect  to  such  expenditures. 
This  view  stems  from  the  fact  that  lobbying  is  basically  an  effort  which 
is  self-serving,  i.e.,  an  attempt  to  affect  matters  in  one's  own  interest. 
In  government,  agencies  have  a  role  which  is  prescribed  by  the  legislature 
in  the  public  interest,  rather  than  in  the  agency's  interest.  Unrestrained 
lobbying  by  an  agency  having  theoretically  unlimited  financial  resources 
could,  in  our  view,  change  this  concept. 

Because  we  could  find  no  clear  legal  precedent,  and  because  of  the 
possible  philosophical  question,  we  requested  a  legal  interpretation  from 
the  attorney  general.   We  asked  the  attorney  general  to  resolve  two 
questions:   (1)  whether  the  commission  and  its  lobbyists  violated  the 
requirement  of  Section  43-804,  R.C.M.  1947,  by  failing  to  register  as 
lobbyist  and  principal  during  the  1971  legislative  sessions,  and  (2) 
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whether  the  lobbyist  fees  paid  by  the  commission  were  proper  expenditures 
of  public  moneys. 

On  May  25,  1971,  the  attorney  general  advised  us  that  without  con- 
clusive information  to  indicate  that  the  lobbyists  employed  by  the  com- 
mission did  not  limit  their  lobbying  efforts  to  appearances  before 
legislative  committees,  he  was  unable  to  determine  whether  the  failure 
of  the  commission  and  its  lobbyists  to  register  was  a  violation  of  law. 
The  attorney  general  stated  further  that  a  state  commission  or  agency 
is  not  prohibited  by  law  from  hiring  a  lobbyist,  provided  the  agency 
complies  with  the  lobbying  act. 

According  to  the  attorney  general,  the  policy  decision  as  to  whether 
or  not  public  funds  should  be  used  for  lobbying  is  one  to  be  made  by  the 
legislature.   The  legislature's  primary  channel  of  information  on  agency 
activities  and  operations  is  the  budget  and  appropriation  process.   Thus, 
unless  the  existence  of  professional  lobbying  is  formally  disclosed  in 
the  budget  documents  and  considered  in  the  appropriation  processes,  we 
believe  it  would  be  presumptuous  to  assume  that  the  legislature  was  aware 
of  payments  for  lobbying.   In  the  case  of  the  real  estate  commission, 
expenditures  for  lobbying  were  not  separately  considered  in  the  budget 
and  appropriation  processes  and,  as  a  result,  were  not  obvious  to  the 
legislature.   Similarly,  expenditures  for  lobbying  were  not  classified 
as  such  in  the  commission  reports,  and  the  commission  and  its  lobbyists 
did  not  register  as  such  with  the  secretary  of  state  during  the  1971  legis- 
lative session.   Consequently,  there  was  virtually  no  way  in  which  the 
employment  of  professional  outside  lobbyists  could  be  ascertained  save  for 
detail  examination  of  commission  records.   Furthermore,  we  believe  that  a 
question  exists  as  to  the  need  for  outside  professional  lobbyists  at 
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extra  cost  when  the  head  of  an  agency  and  his  complete  staff  are  avail- 
able and  already  being  compensated  to  provide  complete  and  factual 
information  on  an  agency's  operations. 

RECOMMENDATION 

We  reaommend  that  the  aorrmission: 

1.  Speaifiaally  enumerate  those  amounts  in  its  budget 
request  which  will  be  used  to  defray  the  expense 
of  outside  professional  lobbyists. 

2.  Identify  in  its  annual  reports  those  amounts  expended 
for  outside  professional  lobbyists, 

2.      Insure  that   lobbyists  engaged  by  the  aorrmission  are 
licensed  in  accordance  with  Title  4S,   Chapter  8j 
R.C.M.    1947. 

Real  Estate  Education  Foundation  Account 

In  1964  the  commission,  in  cooperation  with  the  University  of  Montana 
at  Missoula,  established  a  special  account  within  the  University  of 
Montana  Foundation  to  receive  and  expend  moneys  made  available  by  the 
commission  for  use  in  perpetuating  educational  activities  related  to 
the  field  of  real  estate.   Specifically,  the  agreement  referred  to  the 
following  purposes:   (1)  to  provide  travel  expenses  for  faculty  members 
invited  to  appear  before  real  estate  groups  within  the  state;  (2)  to 
provide  money  for  approved  research  projects;  and  (3)  for  other  educa- 
tional purposes  upon  which  the  university  and  the  commission  may  agree. 
The  agreement  further  provided  that  the  commission  could  cancel  the 
endowment  and  could  withdraw  the  money  at  its  discretion. 
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Our  analysis  of  the  expenditures  disclosed  that  while  payments  from 
the  account  were  generally  associated  with  real  estate  in  some  manner, 
the  nature  and  reason  for  payments  varied  greatly.   We  found  that  money 
had  been  expended  from  the  account  for  the  following  purposes: 

1.  Travel  of  educational  consultants  and  a  commission  member 

to  commission  meetings  and  real  estate  conventions.   ($1,888) 

2.  Salary  of  educational  consultant  for  research  work.   ($2,499) 

3.  Supplemental  salary  to  instructors  of  real  estate  courses 
offered  at  the  University  of  Montana.   ($3,000) 

4.  Payment  of  fee  to  instructors  to  revise  the  real  estate 
manual.   ($5,000) 

5.  Payment  to  the  university  press  for  the  cost  of  printing 
the  real  estate  manual.   ($5,730) 

6.  Miscellaneous.   ($302) 

When  the  special  account  was  set  up,  commission  records  indicate  that 
it  was  intended  that  all  expenditures  would  be  approved  by  the  commission. 
In  recent  years,  however,  there  is  little  evidence  to  indicate  that  this 
approval  of  all  expenditures  has  been  sought  by  either  the  commission  or 
the  university. 

On  June  30,  1970,  the  special  account  reflected  a  cash  balance  of 
$10,188,  which  is  deposited  with  other  foundation  moneys  in  a  Missoula 
bank.   Our  analysis  of  the  account  disclosed  that  since  its  establishment 
in  1964,  about  $28,000  has  been  deposited  in  the  special  account  by  the 
commission,  of  which  over  $18,500  has  been  expended.   While  all  of  the 
money  deposited  in  the  account  was  generated  through  commission  activities, 
approximately  $27,000  represented  direct  transfers  of  money  from  the 
commission's  earmarked  revenue  fund  account  in  the  state  treasury  to 
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the  special  account,  which  is  outside  of  the  state  treasury.   The  remain- 
ing $1,000  came  from  incidental  sources  such  as  a  real  estate  seminar  and 
refunds  of  airline  tickets.   Consequently,  almost  all  of  the  money  in 
the  special  account  came  from  the  commission's  state  treasury  accounts 
in  which  the  statutory  license  and  examination  fees  collected  by  the 
commission  are  deposited. 

The  payment  of  necessary  operating  expenses  through  a  non-treasury 
account  precludes  the  inclusion  of  such  expenditures  in  the  official 
state  accounting  records  and  financial  reports  prepared  by  the  state 
controller. 

Ommission  of  these  expenditures  from  the  state  accounting  records 
and  operating  statements  prohibits  full  disclosure  of  the  commission's 
operations  and  activities  and  results  in  a  misrepresentation  of  amounts 
actually  expended  by  the  commission. 

EECOMMENDATION 

We  pecommend  that  the  commission  transfer  the  present  balance 
in  the  Real  Estate  foundation  account  to  the  commission 
account  in  the  Earmarked  Revenue  fund  and  hereafter  deposit 
all  receipts  in  that  account. 

Correspondence  Course 

In  1966  the  commission  and  the  school  of  business  at  the  University 
of  Montana  agreed  to  jointly  sponsor  a  real  estate  fundamentals  correspond- 
ence course.   Subsequently,  the  commission  contributed  a  grant  of  $5,000 
to  initially  finance  the  course,  which  is  offered  for  the  primary  purpose 
of  preparing  enrollees  to  take  the  state  real  estate  broker  and  salesman 
examinations . 
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Course  operations  and  administration  are  handled  by  a  university 
faculty  member  who  makes  periodic  progress  reports  to  the  conmission. 
Revenues  and  expenditures  are  handled  through  a  separate  checking  account 
maintained  outside  the  state  treasury  which  is  under  the  control  of  the 
assigned  faculty  member.   However,  monthly  statements  of  operations  are 
furnished  to  the  commission.   The  faculty  member  currently  administering 
the  course  is  on  leave  from  the  university  while  continuing  his  education, 
but  carries  on  the  administration  of  the  course  by  mail  through  his  office 
at  the  university. 

The  present  manner  in  which  this  course  is  operated  leaves  several 
matters  to  be  desired.   First  of  all,  the  revenue  and  expenditures  associ- 
ated with  the  course  are  not  reflected  in  the  state  accounting  records 
nor  in  the  reports  compiled  by  the  central  administrative  agencies  for 
executive  and  legislative  use.   This  exclusion  results  from  the  fact  that 
the  account  is  not  within  the  state  treasury  which  also  means  that  the 
expenditures  are  not  subjected  to  the  normal  state  expenditure  controls 
inherent  in  the  claim/warrant  process. 

Since  its  establishment  in  1966,  revenues  in  excess  of  $27,A35  have 
been  realized  and  expenditures  incurred  of  $24,118.   On  June  30,  1970,  a 
balance  of  $3,317  remained  in  the  course  account  which,  as  previously 
mentioned,  is  under  the  control  of  the  monitoring  faculty  member. 

A  second  major  aspect  which  we  believe  warrants  attention  is  the 
manner  in  which  the  course  is  presently  being  conducted.   Prior  to  June 
1970,  the  correspondence  course  assignments  were  being  graded  by  a  person 
who  was  a  resident  instructor  at  the  University  of  Montana.   Since  then, 
the  instructor  moved  to  Washington,  D.  C.  to  continue  his  education  under 
a  leave  of  absence.   In  the  meantime,  he  has  continued  to  perform  the 
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duties  associated  with  the  course  through  an  administrative  secretary 
at  the  university.   This  arrangement  has  not  been  without  problems. 
The  remote  administration  of  the  course  has  caused  time  delays  in  grading 
course  assignments  due  to  excessive  handling  and  mailing,  unnecessary 
postage  costs,  unavailability  of  a  qualified  person  to  discuss  and  answer 
questions  and  finally,  there  is  some  uncertainty  as  to  whether  the 
present  administrator  will  return  to  the  university. 

We  believe  that  if  the  commission  feels  that  their  involvement  in 
a  course  of  this  type  is  warranted,  action  should  be  taken  to:   (1)  pro- 
vide for  complete  accountability  and  commission  control  over  revenue  and 
expenditures,  and  (2)  assign  the  duties  of  overseeing  the  course  to  a 
qualified  individual  residing  in  Montana.   Measures  such  as  these  would, 
in  our  opinion,  insure  that  the  state  moneys  are  properly  used  and 
accounted  for,  and  that  the  course  achieves  the  aims  of  the  commission. 

RECOMMENDATION 

We  reaornmend  that  the  commission: 

1.  Establish  aoaountability  and  control  over  the 
correspondence  course  within  the  state  accounting 
system  by  transferring  the  present  balance  to  the 
commission  account  in  the  Earmarked  Revenue  fund 
and  depositing  future  receipts  in  that  account. 

2.  Assign  the  duties  associated  with  the  course  to 
a  qualified  individual  within  the  state. 
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FINAL  COMMENTS 

The  comments  and  recommendations  contained  in  this  report  have  been 
discussed  with  the  executive  secretary  of  the  Real  Estate  Commission. 
Those  recommendations  pertaining  to  legislative  changes  were  also  dis- 
cussed with  the  commissioner  of  agriculture  who  is  the  chairman  of  the 
commission. 

We  wish  to  express  our  appreciation  to  them  and  the  staff  of  the 
commission  for  their  cooperation  and  assistance. 

Respectfully  submitted, 


Morris  L.  Brusett 
Legislative  Auditor 


June  3,  1971 
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EXHIBIT  A 


REAL  ESTATE  COMMISSION 

ALL  FUNDS 

BALANCE  SHEET 

June  30,  1970 


Federal  and 

Earmarked  Private  Grant  General 

Revenue     Clearance  Fixed 

Fund         Fund  Assets 


ASSETS 
Cash  in  State  Treasury 
Fixed  Assets: 


$23,815 


$11,295 


$  ~ 


Equipment 
Library 


TOTAL  ASSETS 


RESERVES  AND  FUND  BALANCE 


Reserve  for: 


$23.815 


$11,295 


3,529 
380 


$  3,909 


Encumbrances 
Investment  in  General 
Fixed  Assets 

Fund  Balance  -  Exhibit  B 

TOTAL  RESERVES  AND 
FUND  BALANCE 


224 


23,591 


$23,815 


$  ~ 


11.295 


$11,295 


$  ~ 
3,909 


$  3.909 
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EXHIBIT  B 


REAL  ESTATE  COMMISSION 
ALL  FUNDS 
STATEMENT  OF  CHANGES  IN  FUND  BALANCES 
Fiscal  Year  Ended  June  30,  1970 


Balance,  July  1,  1969 

Additions : 

Revenues  -  Exhibit  C 
Transfer  from  Federal  and 

Private  Grant  Clearance 

Fund 
Reserve  for  Encumbrances, 

July  1,  1969 

Total  Balance  and 
Additions 


General 
Fund 

$  ~ 


548 


4,823 


5,371 


Federal  and 
Earmarked   Private  Grant 
Revenue     Clearance 
Fund         Fund 


$18,022 

9,399 

37,362 
1,714 

66,497 


$12,575 


41,485 


54,060 


Deductions : 

Expenditures  -  Exhibit  D 

Refunds 

Transfers  to  Other  Funds: 
General  Fund 
Earmarked  Revenue  Fund 

Reserve  for  Encumbrances, 
June  30,  1970 

Revenue  Deposited  to 
General  Fund 

Balance,  June  30,  1970 


5,371 


$  - 


42,682 


224 


$23,591 


580 


4,823 
37,362 


$11,295 
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EXHIBIT  B-1 


REAL  ESTATE  COMMISSION 

FEDERAL  AND  PRIVATE  GRANT  CLEARANCE  FUND 

STATEMENT  OF  CHANGES  IN  FUND  BALANCE 

Fiscal  Year  Ended  June  30,  1970 


Examination 
Fee  Clearance 

Account 

Balance,  July  1,  1969  $12,575 

Receipts : 

Examination  Fees  5,300 
Other  Fees  and  Collections 

Total  17,875 

Disbursements : 

Refunds  580 

Transfer  to  General  Fund  300 
Transfer  to  Earmarked  Revenue  Fund  5,700 

Balance,  June  30,  1970  $11,295 


Other  Fees 
Clearance 
Account 

$   ~ 


4,523 
31,662 
$  ~ 


Total 


$12,575 


5,300 
36,185  36,185 
36,185      54,060 


580 

4,823 

37,362 

$11,295 
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REAL  ESTATE  COMMISSION 
ALL  FUNDS 
STATEMENT  OF  REVENUE 
Fiscal  Year  Ended  June  30,  1970 


EXHIBIT  C 


Examination  Fees 
License  Renewal  Fees : 

Brokers  License 

Salesman  License 
Address  Changes  and  Other  Income 
Sales  of  Books 

TOTAL  REVENUE 


General 
Fund 

$   ~ 


Earmarked 
Revenue 

Fund 

$   ~ 


Federal  and 
Private  Grant 
Clearance  Fund   Total 


$  5,300 


$  5,300 


108 

757 

28,255 

29,120 

275 

1,925 

7,240 

9,440 

165 

1,154 

690 

2,009 

— 

$ 

5,563 
9,399 



5,563 

$ 

548 

$41,485 

$51,432 
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EXHIBIT  D 


REAL  ESTATE  COMMISSION 

EARMARKED  REVENUE  FUND 

STATEMENT  OF  EXPENDITURES  AND  ENCUMBRANCES  COMPARED  WITH  APPROPRIATIONS 


Fiscal  Year  Ended  June  30,  1970 


Reserve  for  Encumbrances,  July  1,  1969 
1969-70  Appropriation 

TOTAL  AVAILABLE 
Expenditures 
Encumbrances 
Balance  Reverted 


$42,682 
224 


Personal  Services, 

Operations  and 
Capital 

$  1,714 

47,900 

$49,614 

42,906 
$  6,708 


ANALYSIS  OF  EXPENDITURES 


Personal  Services: 

Salary  and  Wages 
Employee  Benefits 

Operations : 


$17,796 
1,900 


$19,696 


Office  Supplies 

3,941 

Utilities 

334 

Travel 

4,811 

Equipment  Maintenance 

66 

Communications 

2,467 

Special  Fees : 

Grading  Examinations 

$  2,205 

Legal  Fees 

1,056 

Commission  Members'  Fees 

994 

Lectures 

1,099 

5,354 

Contracted  Services: 

Rent 

2,229 

Janitorial  Service 

879 

Data  Processing  Services 

1,343 

Other 

iment 

639 

5,090 

22,063 

923 

TOTAL  EXPENDITURES 

$42,682 
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EXHIBIT  E 


REAL  ESTATE  COMMISSION 
STATEMENT  OF  CHANGES  IN  GENERAL  FIXED  ASSETS 
Fiscal  Year  Ended  June  30,  1970 


Balance,  July  1,  1969 

Additions 

Deletions 

Balance,  June  30,  1970 


Office 

Equipment 

Library 

$  2,606 

$   380 

1,103 

— 

180 

.. 

$  3,529 

$   380 
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